THE MODERN ROLE AND BENEFITS OF A PROTECTOR
Introduction

Although it is true that the role of the modern Protector is not as clearly defined as that of a modern Trustee, nevertheless many modern trusts continue to incorporate Protector provisions, often to provide comfort to the settlor that there is an independent mechanism to enforce the terms of the trust to protect the interests of the beneficiaries, particularly after the settlor’s death.

Whilst these trusts seek to limit the powers of the Trustee by placing control of the Trustee under a Protector, who may have personal or fiduciary powers, depending on the role defined in the trust instrument, it is far from every case that a diligent Protector has been appointed.   In some cases the Protector, although named in the trust instrument, may not have been made aware of his appointment and provided his consent to act.   This makes it clearly questionable whether in these circumstances the settlor’s objectives can ever be achieved, by a trust Protector who cannot exercise independent judgment in a particular situation.   

Protector’s Obligations and Powers
The core obligation of a Protector is to enforce the terms of the trust and thus use the powers given under the trust instrument for a proper purpose, that is a purpose which is in the best interests of the beneficiaries, not the Protector or others.   

An increasing tendency of the Courts is to regard a Protector’s powers as fiduciary, that is to say the Protector has a duty to safeguard the beneficiaries’ interests and therefore could be subject to the same potential personal liability as would a Trustee for breach of that duty.
There are a number of well reported cases (1) which demonstrate the fiduciary duty of a Protector, particularly when exercising the power of appointment and removal of a Trustee.   A number of the offshore jurisdictions (2) have also defined the Protector’s role and set out specific powers in their legislation as well as clarify that a Protector is not deemed to be a Trustee and hence not liable to the beneficiaries for the bona fide exercise of a power (see for example s.86(3) BVI Trustee Ordinance).
Typical powers given to a Protector can be classified into minimum powers, “middle of the road powers”, and wide powers.   Minimum powers include powers to remove and appoint new Trustees, change the governing law and jurisdiction of administration, obtain trust accounts and other information and make regular reviews of trust administration.   “Middle of the road powers” include powers to approve or veto the Trustee’s power of investment or to approve or veto the Trustee’s dispositive powers to make distributions.   Wide powers include powers to direct/order Trustees to make investments or to direct/order Trustees to make distributions.   This range of powers are further classified into negative or positive.   Powers are negative where a Trustee cannot exercise a power without the prior approval of the Protector or positive where the Trustee must act as directed by the Protector.   If the Protector’s consent is required before the Trustee may exercise dispositive/administrative powers, the Trustee must obtain the Protector’s consent otherwise the Trustee has no power to act and if he does so is in breach of trust.   If the Protector is given power to direct the Trustee to exercise positive/administrative powers, the Trustee must obey the Protector’s directions, although a Trustee will always have the right to apply to the Court for directions if the Trustee strongly disagrees with the Protector’s decision (see Johnson Matthey Bankers Ltd. v Shamji and others [1986]).
Whenever a Protector has been appointed, the beneficiaries rights against the Trustee are unaffected, the beneficiaries may enforce the terms of the trust against the Trustee and seek compensation for breach.   In circumstances where the Trustee commits a breach of trust by following the Protector’s binding directions, the beneficiaries may commence proceedings against the Trustee, or against the Protector for inducing a breach of trust, for the Protector’s own breach of fiduciary duty or for failing to act with reasonable care and skill (subject to any statutory or express exoneration provisions).   

If a Protector requires certain rights in order to properly exercise his power and fulfil his duties under the trust instrument these rights must be expressly given to the Protector in the trust instrument.   For example, these would include rights to receive trust accounts, to employ agents, to receive remuneration and to be indemnified against claims and liabilities incurred.   

Is a Protector still necessary?

The complexity of trusts combined with an increasing level of disputes involving trusts supports the involvement of an independent professional Protector who has both the knowledge and experience in Trusteeship and the resolution of trust related disputes.  The benefit of using an independent third party during administration can be to reduce dispute potential and enhance communication between all the parties involved in a trust.   Traditionally the Protector has often been a friend, relative or professional adviser of the settlor and thus expected to be partial towards the settlor’s wishes.   Potentially, there is a greater risk of the trust being deemed to be a sham by the Court where the Protector has wide powers and there is a close relationship between the settlor and the Protector to the extent that it could be argued that the Protector is no more than the alter ego of the settlor and thus effectively in control of the trust at the direction of the settlor.
The appointment of an independent professional Protector therefore will provide an effective independent mechanism to oversee the administration of the trust and, for example, act in the event of an emergency (typical flee clauses in Hong Kong trusts made provision for changing the Trustee and forum of administration to an offshore centre in the event of a defined emergency in Hong Kong prior to 1997).

Provided that a Protector is truly independent there may well be a number of additional advantages where the Protector might act as a facilitator, negotiator or mediator to minimise or resolve disputes.   A trust instrument might, for example, include the following provisions:-

“If any dispute arises between any of the persons who are subject to or entitled to enforce this Trust then the dispute shall first be referred to [the Protector, provided the Protector is not a party to the dispute,] who will attempt to resolve the dispute within a period of 21 days after he has received written notice of the dispute. Failing such a resolution the parties to the dispute shall refer it to mediation at [location] in accordance with [nominate appropriate dispute resolution model mediation procedure].

Any resolution achieved under the provisions of this Clause [ ] shall be binding on the parties to the dispute and the Trustee may at the cost of the Trust Fund apply to the [ ] Court to sanction such resolution if the Trustee in its absolute discretion considers it necessary or desirable.

In the event all the parties to the dispute agree in writing that mediation is not appropriate, having regard to the nature of the dispute, then any interested person may refer this matter to the [ ] Court.”

As well as the trust instrument the letter of wishes from the Settlor may also include the following paragraph as an expression of intention:

“It is my particular wish that should any disputes arise in relation to this Trust they are resolved in a timely, confidential and effective manner, avoiding litigation wherever possible, in accordance with the provisions of Clause [ ] of the Trust.”
Conclusion

The appointment of an independent professional Protector can provide a genuine independent mechanism to oversee the administration of the trust.   The law is increasingly developing in this area and the offshore centres are gradually amending their legislation to define the role and powers of the Protector under their laws.   
The appointment of a diligent and professional Protector can therefore have a number of advantages, particularly in the area of disputes where the Protector can play an important role to work alongside the Trustees and beneficiaries and facilitate any areas of disagreement and ensure a flow of communication and reporting between all the parties involved.   The role of the modern Protector therefore is essentially a hybrid role between being a defender of the interests of the beneficiaries and a facilitator, negotiator or mediator where an independent third party is required.   
FOOTNOTE (1)
Cochrane v c [1922] All ER 614 – Appointor benefited himself rather than objects of the power

Re: Hayes Settlement Trusts [1981] 3 All ER 736 – Protector must act responsibly and under duty to act with proper care

Jurgen Van Knieriem v Bermuda Trust Company Ltd. [1994] SCB 154/162 – Power of appointment and removal of Trustees held to be fiduciary

Re: Osiris Trustees Ltd. v Goodways Ltd. [2000] 2 ITELR 464 (Isle of Man) – Power to appoint additional Trustees is a fiduciary power to be exercised in the best interests of the beneficiaries

Steele v Paz Ltd. and others [1993-1995] MLR 102 – The Manx Court held that powers of the Protector are fiduciary in nature

FOOTNOTE (2)

Anguilla
S.15 Trusts Act Revised Statutes of Anguilla 2000 (Chapter T70)

Bahamas
Trustee Act 1998

Brunei

S.88 International Trust Order 2000

BVI

S.86 Trustee Act 1961

Cook Islands
International Trust Act 1984 (as amended)
Guernsey
S.28 Guernseys Trust Law 1989

Labuan
S.35 Labuan Offshore Trust Act 1996
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